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Otter Creek Codl

Thelong, strange story of the Otter Creek Coal tractsgot
longer and stranger at the July 2006 meeting of the Land
Board. Thetracts, located on the east boundary of the
Northern Cheyenne Reservation, weregranted to the State
of Montanaby thefederal government inthelate 1990sas
part of a settlement to buy out the proposed New World
gold mineontheborder of Yellowstone National Park. At
thetime, then-Governor Marc Racicot reasoned that de-
veloping the coal depositsin

—"“Not ready to be developed”

Faced with the prospect of massive coal development on
itsborder, the Northern Cheyenne Tribe sued the state and
eventually reached an agreement (see Focuson Montana
State Lands, Summer 2002 and May 2005) in which cul-
tural, socid, environmental , educational, and hiringissues
wereaddressed. |nthe meantime, rancherswerefighting
the proposed Miles City to Otter Creek TongueRiver Rail-
road to prevent it from transecting their ranches.

Montana would make up for
jobsthat were"logt" becausethe
gold minewouldn't goforward
and took thecoal instead of $10
million offered by thefeds. But
nearly adecadelater, the coal
remansundevel oped for anum-
ber of Sgnificant reasonsand, as
Governor Schweitzer and the
Land Boardweretold, itislikely
toremain undevelopedfor quite
sometimeto come.

Althoughwehavechronicledthe
Otter Creek sagain thispubli-
cationfor years, aquick review
may prove useful. When the Otter Creek tractswerefirst
accepted by the Racicot administration, Jim Mockler, the
long-standing executivedirector of the MontanaCod Coun-
cil, told the Land Board that "the state should have taken
themoney." Mockler then went onto add that thefederal
coal had "beenthereforever" and"if it waseconomical to
developit, it would have aready been devel oped.”

Undeterred by advice they didn't want to hear from the
state's most pro-devel opment representative of the coal
industry, both the Raci cot adminisiration and that of hissuc-
cessor, Judy Martz, forged ahead in their attemptsto de-
velop Otter Creek. The 2003 legidature even went so far
asto appropriate and spend $300,000 of public money to
performinitia studiesonthetracts.
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Andthen politicsreareditsugly
head when Secretary of State
Brad Johnson, thelone Republi-
can on the Land Board, called
Governor Schweltzer'splansto
build a coal-to-liquids plant a
N "pipedream” at the Republican
o g2 state convention in 2006 and

B chided himfor failingto push de-
velopment of the Otter Creek
tracts.

Otter Creek .
§ coal tracts @

Schweitzer struck back hard
threedayslater at the JuneLand
Board meeting with an hour-long
presentation which had not been
onthe agenda, detailing the administration'seffortsto de-
velop Montanascod resourcesand peppering Johnsonwith
guestions about what he thought the state should be doing.

At the July 2006 L and Board meeting, DNRC made an-
other presentation of theadministration'scoa devel opment
efforts, thistimewith special emphasisonthe Otter Creek
Tracts. Significantly, Chuck Kerr, the president of Great
Northern Properties (GNP), which ownsthe privateland
checkerboarded with the state land in the Otter Creek
Tracts, gave along presentation and cautioned the Land
Board against rushing into leasing the coal propertiesuntil
necessary infrastructurewasin place.

Although he called the estimated 1.2 billiontons of Otter
(Otter Creek Coal continued on page 3)
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Inthisissuewe bring our conservation readers somevery good
news. Thanksto aferociousstruggle by local ranchersagainst
theTongue River Railroad, alawsuit by the Northern Cheyenne
Tribeagaingt the state, and the high sodium content of Otter Creek
coadl, it lookslikeit may well be sometime before any harmful
development takes placein the Otter Creek Tracts. Giventhe
propensity of the energy industry to continueto use outmoded
and highly-polluting thermal power plants, thisisgreat newsfor
the environment of southeast Montana

Alsointhisissuewelook at the Land Board' seffortsto re-autho-
rizethefledgling and controversia land banking program. While
some progressisbeing made, itisfair to say thesignificant differ-
enceinland valuesbetween eastern and western Montanathese
daysismakingtheprogram’sgod of selling off isolated tractsand
purchasing publicly-accessiblelandsal ot tougher than originaly
thought. Andwithreal estate values skyrocketing on aweekly
basis, there are some significant concernsthat rushing to sell off
state lands may not bethe most prudent thing to do.

A couple of new accesspoliciesfor statelandsare also onthe
burner. Of particular interest isamove by the Board to obtain
reciprocal accessfor the public whenever private accessisgranted
acrossgtatelands. Theinfo onwheretofind the new proposasis
included inthisissue and those readerswho value public access
to publiclandsmay just want to contact their Land Board mem-
berstoweighinontheissue.

Meanwhile, thelong-ssmmering debate over the use of trust land
revenuesto fund the Trust Land Management Division hasbeen
looked & closdly by the Legidature' sEnvironmental Quality Coun-
cil, which hasreleased areport ontheissue. Using trust revenues
for funding isaso currently being investigated by the L egidative
Audit Divison, whichwill issueitsfindingssoon.

And of coursewith the2007 L egidative Session coming quickly,
thoseinterested in thefuture of Montana s 5.2 million acres of
state trust landswill want to keep aclose eye on the proposals
that are popping up fromall cornersof the state.

Enjoy the newsletter and don’t hesitate to crank out aletter or
email totheLand Board to voice your opinion ontheissues. And
remember, the future of these public lands depends on you.
THANKSagain!

Focuson Montana State Lands and the Montana Land Board:
Researched and wrritten by George Ochenski. Edited by Jeanne-Marie Souvigney
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(Otter Creek Coal continued from page 1)

Creek coal "awonderful resource," Kerr said because of
itshigh sodium content it was not suitablefor useintoday's
thermal generation plants-- but would be suitablefor coa
gasificationor coal-to-liquids. Kerr estimated the current
high-sodium coa market at only 20 million tons per year
compared to the 400 million tonsper year mined for coal-
burning plants. Likewise, until arallroad, transmissionlines,
and/or pipelineswerebuilt to thetracts, Kerr felt that both
the stateand GNP would recelvefar lessthan the coal was
actually worth and perhaps even face the prospect of the
| eases being purchased by Wyoming coal producerswho
would smply st onthemto diminateany competitionfrom
Montanacoal. Kerr estimated thetimeframefor getting
the necessary infrastructurein placewould probably be 6-
8 yearsand take $600-700 million.

Inasurprising bit of news, state representative Jim Keane
(D-Butte), gave a presentation and told the Land Board
discussions were underway to build amuch shorter rail

linethat would accessthetractsfrom the south. Asaunion
representative of the Operating Engineers, Keanesaid they
have always opposed the Tongue River Railroad and still
do because all it would accomplish would be allowing
Wyoming cod to beshipped uptothenortherntier—which
Keane said would cost Montana200 coa miner jobsinthe
first year done. Keaneestimated a41-milerailroad could
be built for $73.5 million to move the Otter Creek coal
down to the existing Decker-area mines and generators
whereit could access Midwest markets, be blended with
other coal, or used for gasification or liquifaction.

Intheend, it was clear that not muchislikely to happen
withthe Otter Creek cod tractsinthenear future. ASGNP's
president Chuck Kerr noted when hetestified beforethe
Board: “Otter Creek isobviously aremote area...a geo-
politically sengtivearea...an extremely rugged area...apris-
tinearea’ — which areall good reasonsfor conservation-
iststo be happy that devel opment of thislow-grade cod is
notimminent.

Breaking News. Tongue River Railroad Executive
Under Investigation by Sate and FBI

As we went to press, statewide news reported that Pat
Davison, formerly with Wesco Resources, the company
seeking to devel op both the Tongue River Railroad and the
Otter Creek cod tracts, has been charged with securities
fraud by the State Auditor’s Office, and isbeing sued by
former clientswho dlegehebilked them out of their million-
dollar retirement fund.

Davison, ahigh-profileBillingsRepublican activigt, former
gubernatoria candidate, and thecampaign financechair

for Sen. Conrad Burns' re-election campaign, isunder in-
vestigation by the FBI. Heresigned hispositionwith the
Burnscampaign on July 27th. Furthermore, according to
news reportsthat quoted Chief Executive Mike Gustafson
of Wesco Resources: “ Our business has separated itself
from Pat Davison and we haveremoved him from any man-
agement responsibilities and any involvement in our
projects” Davisondsoledformer Governor Marc Racicot's
campagnfinanceefforts.

EQC’'sTrust Land

The century-old question of how to pay for trust land man-
agement, which has cost more than $88 million sincethe
trustswere established, may be heading toward legidative
resolution. Over theyears, the Department of Natural Re-
sourcesand Conservation’s(DNRC) Trust Land Manage-
ment Division hasbeen funded by siphoning off adice of
therevenuesthelandsproduce. But criticsof thisfunding
method, including theMontanaUniversity System, say such
an approach violatesthe requirements of Montana's Con-
stitution aswell asthefedera lawsthat granted thetrusts.
Thelegidature sEnvironmenta Quality Council (EQC) ad-
dressed theissuein an extensiveinterim study and has

M anagement Sudy

drafted two billsto clarify thefunding mechanismsfor con-
Sderation by the2007 Legidature.

Thelong and complex story beginswith the original En-
ablingAct that dlowed North Dakota, South Dakota, Wash-
ington, and Montanatojointhe Unionin 1889. Oneof the
provisionsof that Act set aside sections 16 and 36 inevery
township acrossthe state for the purposes of supporting
educationd ingtitutionsinthe newly formed states. Signifi-
cantly, specific landswere dedicated for specific educa-
tiona beneficiaries, whichresulted inthe 10 trustsnow

(Management Study continued on page 4)
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(Management Sudy continued from page 3)

managed by DNRC. Generaly speaking, the EnablingAct
detailsprovisionsfor landsand the revenuethey produce
whicharehddintrust for the* common schools,” whilethe
Morrill Acts(of 1862 and 1890) providesimilar provisions
for landsheldintrust for the University System.

Thelegal opinionsregarding thetrusts go back almost as
far astheActswhich granted them. In1912, theU.S. Sec-
retary of the Interior sent alegal opinion to the Montana
Board of Land Commissionersthat read: “...itisclear that
the use of any portion of the principal or incomederived
from thelandsor funds set aside and appropriated by the
actsof Congress mentioned for the endowment and sup-
port of agricultural collegesin payment of administration
expensesisaviolation of law.” The Secretary required the
stateto* ceasethe use of themoneysin question” and “re-
place moneys heretoforetaken...” Inresponse, theMon-
tana L egidature appropriated $19,372.34 to reimbursethe
“Agricultura College’ (MSU) for thefiscal years1897to
1912

In 1967, MontanaAttorney General Forrest Andersonis-
sued hisOpinion that M ontanahad theright to reimburse-
ment for all chargesand expenses necessarily incurredin
theexecution of thetrust “whereno provison existstothe
contrary inthe grantscreating thetrusts.” 1n 1994, how-
ever, Greg Petesch, the Montanalegidature’ schief legal
counsel, wrotean in-depth review and advised thelegida
ture of specific concernswith violating both the Enabling
ActandArticle X, section 5 of the Montana Constitution
by usngtrust revenuestofund adminidrativecods. Petesch's
concernswereechoed inaMmmo to the Board of Regents
by then-chief legal counsdl LeRoy Schrammin 2004, in

which heestimated the state could owethe University Sys-
tem between $11 and $14 millioninrestitution.

Findly, inacaseof dudingAttorneysGenerd, Washington's
AGissued alega opinionin 1996 that saysthat stateis
“precluded from charging the expense of managing and ad-
ministering Section 16 landsagainst proceeds of the sale of
thelands’ and, sgnificantly, that “ proceedsfrom the sale of
thelandsinclude proceedsfrom the sale of resourcesthat
are part of the lands.” Last year, Montana's Attorney
Genera ,Mike M cGrath, sent a“letter of counsel” to Gov-
ernor Brian Schweltzer saying the deduction of revenuefor
administering thetrust lands does not violatethe Montana
Condtitution and re-affirming Anderson’slega opinion.

Whilethedraft EQC study and legidative recommenda
tionswill befinalized at the September meeting of the EQC,
sofar it looksliketwo billswill besubmitted tothelegida
ture. Theproposed Morrill Act Bill makesthe statutory
changes necessary to remove administrative cost deduc-
tionsfromthoselandsgranted by theMorrill Act. Thepro-
posed Account Combo Bill allowsthe Board of Regentsto
determinethe use of revenues generated from timber pro-
ceedson Univeraty Systemtrust landsand includesanum-
ber of other changesto trust land management, administra-
tion, and revenuedistribution.

For thosewishing to explorethe history of Montana strust
lands, their management and costsin more detail, and to
see the proposed bill drafts, the EQC study isavailable
onlineat http://leg.state.mt.us/content/publications/l epo/
2007trustlandadmin.pdf. If approved by the EQC, thebill
draftswill beavailableonlineat: http://lavs.l|eg.gtate.mt.us/
pls/laws07/law0203w$.startup.

L and Banking:

InAugust, the Land Board unanimoudy approved both re-
authorization of the state’ sland banking programand legis-
lative changesthe Department of Natural Resourcesand
Conservation (DNRC) sayswill makethe program oper-
atemoreefficiently. Alsoat itsAugust meeting, theBoard
gaveitsapproval to DNRC to moveforward on acouple
of land salesand an acquisition under the program. But
faced with enormousdisparitiesinthecurrent land valuesin
eastern Montanaand western Montana, questionsregard-
ingthevaueof theprogram, itscosts, anditsability towork
inthe public’ sbenefit arelikely to dog the effortsto reau-
thorizethe controversid program.
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Can |t Work?

L and banking was authorized by the 2003 L egid ature un-
der HB 223 and, asa*“ pilot program,” was given asunset
dateof 2008, at whichtimethe programwill end. by which
the program would end, of 2008. Inits purest form, the
intent isto allow the state to offload trust lands that are
wholly or partiadly surrounded by privatelandsand usethe
revenuesfrom the salesto purchase other landsthat can be
added to existing state hol dingsto produce more manage-
able, publicly-accessibleblocksof land.

Sincethe program allowsthe state to sell statetrust lands
and buy other lands, it is{a@stoSasiteremiaRManpaybe)




(Can it work? continued from page 4

worried the statewould rush to raisemoney by sdlling land
andthenfinditsalf unableor unwilling to purchasereplace-
ment lands. During debate, those concernsledthelegida
turetolimit thenumber of acresthat could besoldto atotal
of 100,000 acres and to require that 75 percent of the
acreage sold “ must beisolated parcelsthat do not havea
legal right of accessby thepublic.” A further [imitation
requiresthat thestatenot sal morethan
20,000 acres “unless the board has
acted to usetherevenuefromthat land
to makepurchases’ of other lands.

In seeking Board approval for there-
authorization of theland banking pro-
gram, DNRC'sdirector, Mary Sexton,
said the program has nominated
118,038 acresfor sale, of which sofar 26,145 acreshave
received approval to continue through the sale process.
Total revenue expected to be generated by thesalesises
timated by DNRC at $10,700,000.

State Auditor John Morrison moved to extend the sunset
date by two years beyond the 2011 date suggested by
DNRC 102013, saying “a5-year period ismore condu-
civeto predictableandlong-range planning for acquisitions
and digpositions. I’ m concerned that threeyearsmightin-
terferewith some of that planning.” Morrison then asked
Director Sexton for her opinion and sheexplained that “it
took 2-3 yearsto develop [administrative] rulesand get
thefirst go-around up and running” but that the department
has experienced some of the glitches, suggested changes
to make them better, and had no opinion on extending the
sunset date. Morrison said hisofficehad “ sent lettersto 43
conservation groupsasking if there were any problems’
withthe program and received “ no negative responsesand
onepositiveone.”
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Brian Schweitzer, John Morrison and Linda McCulloch

) Phocourteﬂ/ofDNRC.
The Land Board - (from left) Brad Johnson, Mike McGrath,

Attorney Genera Mike M cGrath then jumped in and sug-
gested that, given the controversia nature of the program,
keeping the 2011 date was probably theright thing to do.
“Theprogramisup and running now,” said McGrath, “and
won't take thelead timeit took to get whereweare. But
wehaveto beextremely cautiousabout theentire program
whenwe retalking about the sale of publiclands. Wehave
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Photo court:

DNRC land sale parcel #201 in Carbon County.

todoitright. I'mastrong believer inwhat it cando, but am
nervousabout itslong-term potential.”

Morrison withdrew hismotion to extend the sunset date
and the Board voted unanimoudy to approvethedraft leg-
idation to reauthorize the program. Besides extending the
sunset date, thedraft reauthorization bill includesprovisions
to requirebid deposits 20 daysprior to theauctionsinstead
of 45 days, lower the bid deposit bond to 20% from 50%;
allow lesseesto cancel saleswithin 10 daysprior to the
auction (instead of 30); and requirethat lesseeswhoinitiate
salesproceedings pay the costsincurred by DNRC for the
preparation of thesaeincluding “ appraisals, cultural sur-
veys, environmental reviewsand land surveys’ within 10
daysafter preliminary approva of thesdeby theBoard. If
the parcel issold to someone besidesthelesseewhoiniti-
ated the sale proceedings, those expenseswill beremitted
to the lessee upon the sale of the lands and the winning
bidder will pay them instead.

Salesand acquisitions

Oneof themost significant problemsfaced by theland
banking programisthe notoriously low pricefor pri-
marily agriculturd landsin Eastern Montanacompared
to the skyrocketing land valuesfor recreation and de-
velopment inthewestern half of the state.

Asan example, theBoard gave preliminary approval
for DNRC to purchase 40 acres next to Lone Pine
State Park near Kalispell. Thecostisestimated to be
$550,000 — or $13,750 per acre. Meanwhile, in
Garfield County onthe eastern side of the state, an

(Can it work? continued on page 6)
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(Can it work? continued from page 5)

entire section of state land, which equals one
square mile or 640 acres, isfor saleat themini-
mum bid price of $70,400—or just about what 5
acresinKalispdl costs!

Astheold saying goes, “they’ renot making any
moreland” and the hugedisparity inland values
soon bringsinto question thelong-term wisdom
and actual benefit to thetrust from selling off so-
called“low-valueland” en masseto purchase
suchsmadl parcesof high-vauelands. Undoubt-
edly many such questionswill beraised during
thelegidativeeffort to reauthorizethe controver-
sia land banking program — and the outcome
remainsfar fromcertain.

Photo urt ofDNRC.

Carbon County land parcel up for sale by DNRC

ComingAttractions

Financial and ComplianceAudit

Inmid-November, the LegidativeAuditor’sofficewill be
releasing aFinancial and ComplianceAudit of the Depart-
ment of Natural Resourcesand Conservation (DNRC). A
closelook at how the Trust Land Management Division of
DNRC handlesitsfinancesand whether or not itisin com-
pliancewith both stlandard accounting practicesand the stat-
utesunder which thedivision operatesisto beincludedin
theaudit.

Aswe havereported previously (Focuson Montana Sate
Lands December 2005 and December 2004), the prac-
tice of siphoning off trust land revenuesfor operations of
the division hasbeen and remains controversial. More-
over, questions abound asto how the division determines
whichtrusts—or which beneficiaries—on which to spend
itstimeand resources.

Legidative auditsare not released until approved by the
LegidativeAudit Committee, sotheaudit will not beavail-
ableuntil the November meeting. However, onceapproved,
interested readers can access the audit report online at
http://leg.state. mt.us/css/audit/auddivan.asp

Access Road Easement -and Reciprocal Access and
Easement ExchangePolicies

Originally onthe agendafor theAugust Land Board meet-
ing, the devel opment of both an Access Road Easement
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Policy and aReciprocal Accessand Easement Exchange
Policy for trust landswere cancel ed and moved to the Sep-
tember meeting.

TheLand Board routinely grantsadozen or morerightsof
way (ROWSs) to various entitiesfor ahost of purposesat
every Land Board meeting. TheseROWSsvary widely from
utility corridorsto private accessroads, and recently the
Land Board had requested that the state develop aconsis-
tent policy to ded with accessand easement issues. Oneof
the Board's stated goals is to make sure that the public
acquiresaccessto publiclands—or doesnot lose existing
access — whenever an easement or accessis granted to
privateentities.

In the case of access where aroad crosses both private
ground and statetrust lands, the Board has sought to create
aReciproca Accessand Easement Exchange Policy which
wouldbasically ensurethat if the state grants private parties
accessacross statelandsfor their purposes, the public will
begranted smilar rights (access exchange) acrossthe pri-
vatelandsto access statelands.

Thedraft reciprocal access/easement exchangepolicy is
availableonlineat http://dnrc.mt.gov/trust/REM B/statues/
Recip_Exchange%20 procedures.pdf .

Thedraft AccessRoad Easement Policy isavailableonline
a

http://dnrc.mt.gov/trust/REM B/statues/drivewaystatue.asp




Land Board Members

Governor Brian Schweitzer, Chair

PO Box 200801, State Capitol

Helena, MT 59620-0801

444-3111 governor@mt.gov

http://governor.mt.gov

Staff: Mike Volesky: 444-7857
mvolesky @mt.gov

Attorney General Mike McGrath

PO Box 201401, Helena, MT 59620-1401
444-2026 mmcgrath@mt.gov
http://www.doj.state.mt.us

Staff:  Candace West: 444-5886
cwest@mt.gov

Superintendant of Public Instruction
Linda McCulloch

PO Box 202501, Helena, MT 59620-2501
444-3095 Imcculloch@mt.gov
http://www.opi.state.mt.us

Staff: Kathy Bramer: 444-3161

kbramer @mt.gov
Joe Lamson: 444-3160

jlamson@mt.gov

Sate Auditor John Morrison

PO Box 4009

Helena, MT 59604-4009

444-2040 jmorrison@mt.gov
http://www.mt.gov/sao/

Saff: Dave Van Nice: 444-2895
dvannice@mt.gov

Secretary of Sate Brad Johnson
PO Box 202801, State Capitol
Helena, MT 59620-2801
444-2034 sos@mt.gov

http://www.sos.state.mt.us

Saff: Mark Simonich: 444-5372
msimonich@mt.gov

L and Board Saff

Mary Sexton, Director, DNRC
PO Box 201601, Helena, MT 59620-1601

_ 444-2074 msexton@mt.gov

Tom Schultz, Administrator, Trust Land Mgmt.
444-4978 tschultz@mt.gov

http://www.dnrc.state.mt.us/l andboard.html

Help the MCV Education Fund Preserve Montana

You have been receiving copies of “Montana State Lands” as afree service of the
MCV Education Fund, which seeks to preserve, protect, and enhance Montana's
clean air and water, wildlife and open spaces for future generationsthrough effective
citizen participation in the democratic process. To help us continue this publication,
contribute a tax-deductible donation to the MCV Education Fund. This donation
will be applied to future issues of “Montana State Lands” and will help support
our work to keep the Land Board accountable to protect those very lands.

Pleasefill out thisformand Name:

make out acheck payable
to“MCV Education Fund’
andmail itto: Address:

MCV Education Fund City:

State: Zip:

PO Box 853

Billings, MT 59103
Phone:

Donations to the MCV Education Fund are tax-deductible.
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Your Voice Counts

Asthe 2007 legidative session nears, a host
of billsdealing with statetrust landsand their
management are being drafted. In our next
publication, which will come out in
December, wewill bring you an overview of
pending trust lands legislation as well as
information about where interested readers
can obtain the bills and read them in full,
how to track them through the legislative
process, and how to submit testimony or
comments to legislative committees. Your
voiceisimportant in ensuring sound policies
for the management of Montana s5.2 million
acresof trust landsand our handy legislative
guidewill help you make adifference.
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Land Board Schedule
October 16, 2006

November 20, 2006

December 18, 2006

The Land Board meetsat 9 am. in Room 303
of the State Capitol Building in Helena.
Meetings are open to the public, and are
scheduled for the third Monday of each month,
Copiesof agendasareavailable onthe Montana
Land Board web page at
http://www.dnrc.state.mt.us/landboard.html.
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